Transfer of Rights

Prior to the age of majority, parents have specific rights concerning their children’s special education services. A student reaches the age of majority at age 18, upon marriage or upon incarceration following conviction as an adult. Rights temporarily transfer to the student upon other incarcerations, but revert to the parents if the student is released before reaching the age of majority. 
A student who has attained the age of majority has all the rights, privileges, and responsibilities of adulthood. These rights include those associated with special education services and IEPs. 
The brochure titled Procedural Safeguard Manual for Parents explains these rights afforded parents that transfer to students when they reach the age of majority. While this transfer of rights does not necessarily exclude parents from the educational planning process, it does allow students much more control over their special education programming. Parents maintain some rights along with the student such as receiving notices and making certain decisions. Some rights become the student’s alone, such as the right to request an independent evaluation and the right to consent to an evaluation.

In the case of the student whose rights have been transferred, both the student and parents must still be notified of IEP meetings. The law does not require that the student’s parents be invited. However, unless there is a significant reason not to invite the parents, it will be the expectation that parents will continue to be invited to all IEP meetings.

Transfer of rights is an important step for all students. Parents and the student should discuss and plan for the transfer of rights before it occurs. Time should be spent in the school setting prior to the student reaching the age of majority, in teaching the student about the rights he or she will assume.

In situations where a student or family is unsure about a student’s ability to make adult decisions in his or her best interest, there are some alternatives that can be considered. The first alternative is that the student may give the parent (or whomever the student chooses) continuing authority to act on their behalf in the educational setting. Another alternative is the appointment of a guardian or conservator. A guardian is an individual who is court-appointed to make decisions for the student whom the court calls a ward. A conservator is an individual who is court-appointed to make decisions for an individual only in matters relating to that person’s property or finances. Although a guardian and conservator make different types of decisions, the same person can serve as both. Exploring these options should take place before a student reaches the age of majority.
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Reaching the age of majority has implications for students as they become their own legal guardians with respect to issues related to rights and responsibilities in education. A student’s school has three primary obligations related to the transfer of rights from the parent to the student:

· Beginning at least one year prior to the student’s 18th birthday or upon marriage, the IEP team must document on the IEP that the district has notified the student and parent(s) that the rights will transfer at age 18;

· On the student’s 18th birthday or upon marriage, districts must also notify parents and students that the rights have transferred and place a copy of the notification in the student’s file;

· If rights do not transfer, the district should document the reason why the rights did not transfer (i.e., establishment of power of attorney or guardianship).

